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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
Docket No. 75-W8 


BLEMA MAIGNAN, 


ètitloner, 


-v. - 

IMMIGRATION AND NATURALIZATION SERVICE, 

Respondent. 


RESPONDENT'S BRIEF 


Statement of the I s sues 

1. Did the Board of Immigration App^als abuse its dis- 
cretior. by declining to reopen the depor’ation proceeding 
in order to permit the alien to apply for suspension of 
deportation? 

2. Is the issue raised by petitioner with respect to the 
proviso in Section 244(f) of the Immigration and Nationality 
Act, 8 U.S.C. I254(f), properly before the Court? 

Statement of the Case 

Pursuant to Section lOt^a) of the Immigration and 




Nationality Act (the M Act"), 8 U.S.C. 1105a(a), Bleraa 
Maignan ("Maignan") petitions this Court for review of a 
final order of deportation entered by the Board of Iramigration 
Appeals (the "Board'') on June 11 , 1975. denying what the Board 
construed to be a raotion to reopen the deportation proceed- 
ings'. 

The petitioner had sought to reopen the deporta- 
tion proceeding in order to apply for the discretionary 
relief of suspension of deportation pursuant to Section 244(a)(l) 
of the Act, 8 U.S.C. 1254(a)(l). The Board drnied the motion 
to reopen on the ground that petitioner is statutorily 
ineligible for suspension of deportation under Section 
244(a)(1) since Section 244(f)(3) of the Act, 8 U.S.C. 

12 54(f)( 3 ), renders ineligible for suspension of deportation 
any alien who is a native of an "adjacent island” as defined 
by Section 101(b)( 5 ) of the Act, 8 U.S.C. 1 10 l(b)(5) 

itateraent of the Facts 

The petitioner, Blema Maignan, is a 58 year old 
alien, a native and citizen of Haiti. He was admitted to 
the United States as a nonimmigrant visitor for pleasure on 
January 20, 1967 and was authorized to remain until March 1 , 

196?. 0 n February 23. 1967 Maignan became eraployed in 
violation of his nonimmigrant status. On May 31 , 1967 the 
Immigration and Naturalization Ssrvice (the "Service") 
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instituted deportation proceedings against Maignan by the 
issuance of an order to show cause and notice of hearing 
(T. 29).* The Service charged Maignan with being deportable 
pursuant to the provisions of Section 24l(a)(9) of the Act, 

8 U.S.C. 1251(a)(9), in that he had failed to maintain his 
nonimmigrant staüs Ey accepting gainful employment. 

At a deportation hearing held on June 14, 1967 
(T. 27), Maignan was found deportable as charged and was 
granted the privilege of voluntary departure in lieu of 
deportation pursuant to Section 244(e) of the Act, 8 U.S.C. 

1254(e). The Immigration Judge also entered an alternate 
order of deportation to Haiti in the event Maignan failed to 
depart voluntarily within the prescribed time (T. 26). 
Maignan's appeal from the order of the Iramigration Judge was 
disraissed by the Board of Immigration Appeals on January 10, 
1968 (T. 24). On April 9i 1968 the Board denied Maignan's 
motion to reopen his deportation proceeding (T. 23). 

On May 10, 1968 Maignan submitted another motion 
requesting that the deportation proceeding be reopened for 
the purpose of affording him the opportunity to apply for 
suspension of deportation under Section 244(a)(l) of the 
Act. In a decision dated July 5, 1968 the Board denied the 

_ 

References preceded by the letter M T" are to the tabs 
affixed to the Certified Administrative Record previously 
filed with the Court. 
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motion to reopen (T. 22). Although a warrant of deportation 
had been issued by the Service on June 6, 1968 (T. 13) 
Maignan's whereabouts could not be ascertuined and the final 
order of deportation could not be enforce 1. 

On February 22. 1971 Maignan marr. ed his present 
wife, also a native and citizen of Haiti, who is a lawful 
permanent resident of the United States. Maignan had become 
divorced from his former wife, to whom he had been married at 
the time of his entry into the United Staies, on January 23, 
1971. Subsequent to his remarriage, Maigr.an applied for 
permission to reapply for admission into 1he United States 
after deportation as required by Section 212(a)(l7) of the 
Act, 8 U.S.C. Il82(a)(17). In a decision dated December 8, 
1972 the application for permission to reapply was denied as 
a matter of discrotion (T. 9). Maignan appealed that decision 
to the Regional C unmissioner of the Service and in a decision 
dated April 10, D73 the appeal was dismissed (T. 4). 

0n May 22. 1973 Maignan filed a petition for a writ 
0f habeas corpus n the United States District Court for 
the District of Connecticut. The petition was denied and 
the action dismissed on September 28, 1973; 

0n March 11, 197^ Maignan submitted an appücation 
for suspension of deportation (T. 2). In a decision dated 
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June 11, 1975 the Board, construing the applicaticn for 
suspension of deoortation as a raotion or req aest to reopen 
Maignan’s deportation proceeding to enable him to apply 
for suspension of deportation, denied the motion to reopen 
and found that Maignan is ineligible to have his deportation 
suspended under Section 244(a) of the Act inasmuch as Maignan 
is a native of Haiti, which is an "adjacent island” under 
Section 101(b)(5; of the Act, 8 U.S.C. 1101(b)(5), and as 
such he is ineligible for adjustment of status by virtue of 
the terms of Section 244(f)(3) of the Act, 8 U.S.C. 1254(f)t3) 

(T. 1). 

By noticu dated August 18, 1975 Maignan was directed 
to surrender for deportation to Haiti on August 27 , 1975. 

However, on Augm t 25, 1975 Maignan filed this petition for 
review and his deportation has been stayed pursuant to the 
provisions of Section 106(a)(3) of the Act, 8 U.S.C. 1105a(a)(3). 







Relevant Statut.s 

Iramigration and Nationality Act of 1952. as amendedi 

Section 101, 8 U.S.C. 1101 - 

***** 

ib) As used in subchapters I and II of this 
chapter - 

***** 

d* ^ ^ ^ erin adjacent islands" includes Saint 
Pierre, Miquelon, Cuba, the Dominican Rspublic, 
Haiti, Bermuda, the Bahamas, Barbados, Jamaica, The 
Windward and Leeward Islands, Trinidad, Martinique, 
and other British, French, and Netherlands territory 
or possessions bordering on the Caribbean Sea. 

Immigration and Nationality Act of 1952, as amended: 

Section 244, 8 U.S.C. 1254 - 

(a) As hereinafter prescribed in this section, 
the Attorney General may, in his discretien, suspend 
deportation and adjust the status to that of an 
alien lawfully adaitted for permanent residence, 
in the case of an alien who applies to the Attorney 
ueneral for suspension of deportation and - 

(1) is deportable under any law of the United 
utates except the provisions specifiei in paragraph 
„7® ^Jsectionj has been phys.cally present 
ln ohe United States for a continuous period of not 
less than seven years immediately preceding the 
date of such application, and proves that during all 
of such period he was and is a person of good moral 
characterj and is a person whose deportation would, 
m the opinion of the Attorney General, result in 
extreme hardship to the alien or to his spouse, 
parent or child, who is a citizen of the United 

residence alien lawfull y admitted for permanent 
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(f) No provision of this section shall be 
applicable to an alien who . . . (3) is a native 
of any country contiguous to the United Stites or 
of any adjacent island named in section llDl(b)(5) 
of this title» Provided . That the Attorney General 
may in his discretion agree to the granting of 
suspension of deportation to an alien specified 
in clause (3) of this subsection if such alien 
establishes to the satisfaction of the Attorney 
General that he is ineligible to obtain a non- 
quota immigrant visa. 


Relevant Regulations 

Title 8, Code of Federal Regulations (6 C.F.R.)» 

3.2 Reopening or reconsideration. 

The Board may on its own motion reopen or re- 
consider any case in which it has rendered a decision. 
Reopening or reconsideration of any case in which a 
decision has been made by the Board, whether request- 
ed by the Commissioner or ainy other duly authorized 
offictr of the Service, or b> the party affected by 
the decision, shall be only upon written motion to 
the Board. Motions to reopen in deportation pro- 
ceedings shall not be granted unless It apj>ears to 
the Board that evidence sought to be offered is 
material and could not have been discovered or 
presented at the former hearingj nor :hall any motion 
to reopen for the purpose of affordin,; t.he alien an 
opportunity to apply for any form of discretionary 
relief be granted if it appearr theit the alien's 
right to apply for 3uch relief was fully explained to 
him and an opportunity to apply therefor was afford- 
ed him at the former hearing unless the relief is 
sought on the basis of circumstances which have 
arisen subsequent to the hearing. ***** 
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Title 8, Code of Pederal Regulations (8 C.F.R.)» 

3.8 Yotion to reopen or motion to reconsider. 

(a) Form . Motions to reopen and raotions to 
reconsider shall be submitted in triplicate. A 
request for oral irgument, if desired, shall be 
incorporated in the motion. The Board in its dis- 
cretion may grant or deny oral argument. Motions to 
reopen shall state the new facts to be proved at • 
the reopened hearing and shall be supported by 
affidavits or other evidentiary material .... In 
any case in which a deportation order is in effect, 
there shall be included in the motion to reopen or 
reconsider such order a statement by or or behalf 
of the raoving party declaring whether the subject 
°f the deportation order is also the subject of 
any pending criminal proceeding under Section 242(e) 
of the Act, and, if so, the current status of that 
proceeding’. If the motion to reopen or reconsider 
is for the purpose of seeking discretionary relief, 
there shall be inclixled in the motior. a statement 
by or on behalf of the moving party declaring whether 
the alien for whoee relief the motion is filed is 
subject to any pending crirainal prosecution and, 
lf so, the nature and current status of that pros- 
ecution. Motions to reopen or reconsider shall state 
whether the validity of the deportation order has 
been or is the subject of any judicial proceeding and, 
lf so, the nature and date thereof, the court in 
which such proceeding took place or is pending, 
and its reflfult or status. ***** 

. Distribution of motion papers when alien is 

m qvin g party . In any case in which a motion to reopen 
or a motion to reconsider is made by the alien or 
other party affected, the three copies of the raotion 
paper3 shall be 3ubraitted to the officer of the 
oervice having administrative jurisdiction over the 
place where the proceedings were conducted. * * * * * 




ARGUMENT 


POINT I. 


THE ISSUE RAISED BY THE PETITIONER WITH RESPECT 
TO THE BOAR D'S FA ILURE T O CO NSIDER THE ALLEGED 
APPLICABILITY OF THlTPROVISO OF SBCTION 244(f)(l) 
TO HIS CASE IS NOT PROPERLY BEFORE THIS COURT 


Petitioner contends that the Board abused its discre- 
tion in denying tle motion to reopen since the Board failed 
to consider whether or not the proviso of Section 244(f)(3) 
is applicable to petitioner. The Board held that the 
petitioner is sta;utorily ineligible for suspension of depor- 
tation under Section 244(a)(l) of the Act by virtue of Section 
244(f)(3) of the Act *iich makes the provisions of Section 
244(a)(1) inapplicable to aliens who are natives of adjacent 
islands as that term is defined in Section 101(b)(5) of the 
Act. Since Maignan is a native of Haiti, an "adjacent 
island" within thf* definition of Section 101 (b) (5), he is 
ineligible for ad.ustment of status under Section 244(a)(l). 

Maignan contends, however, that since he has been 
denied permission to reapply for admission into the United 
States after deportation he is ineligible to receive a non- 
quota iramigrant visa and thus his ineligibility for sus- 
pension of deportation is removed by virtue of the proviso 
of bection 244(f)(3). That section provides that the Attorney 
General may in his discretion agree to suspend the deportation 
of an alien *ho is a native of a country contiguous to the 








United States or of an adjacent island if the alian can 
establish to the satisfaction of the Attorney General that 
he is ineligible to obtain a nonquota iramigrant visa. 

Whatever the merits öf Mpignan^scöntentlon may beT' 
the issue raised by him with respect to the applicability of 
-.ection 244(f)(3) in this case is not properly before this 
Court. The record clearly establishes that the issue now 
raised by the petitioner -fas never raised before the Board. 
Petitioner did not comply with the regulations which 
govern the submission of motions to reopen deportation 
proceedings. See 8 C.F.R. 3.2 and 3-8. .: e submitted nothing 

other than an application for suspension of deportation on 
an official Servica form. No reference was made therein 
to the denial of his application for permission to reapply 
f°r admission into the United States after deportation. 

Many ases support the proposition. as stated by 
the Supreme Court, that 

”A reviewing court usurps the agency's function 
when it sets aside the administrative deter- 
mination upon a ground not theretofore presented 
and deprive 3 the Commission of an opportunity 
to consider the matter, make its ruling, and 
state the reasons for its action 3 ." 

Compensati on Commission v, Aragon. 

Likewise, in U nited States v. L.A. Tucker Truck Lines . 344 
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U.S. 33 (1952), the Supreme Court held that 3 ts "ger.eral 
rule” should appliedi 

"Simple fairness to those who are eng&ged in 
the tasks of adrainistration, and to litigants, 
requires as a general rule that the courts 
should not topple over administrative decisions 
unless the administrative body not only has 
erred but has erred against objection made at 
the time appropriate under its practice." Id. 
at 37. ~ 

The reasoning behind this rule was well-expressed by 

the Court in D.C. Transit System Inc v. Washington Metro - 

p olitan Area , 466 F.2d 394 (D.C. Cir.), cert . denied . 

409 U.S. 1086 (1972), when it statedi 

M . . . contentions to be urged on appellate 
review of judicial proceedings must be 
properly raised and preserved in the trial 
court. Not the least of those considerations 
is the opportunity, through precise identifi- 
cation of the errors alleged, for administrative 
reexamination and correction prior to judicial 
intervention in the regulatory process. We 
have long admonished that points not subjected 
to agency scrutiny during administrative pro- 
ceedings will not normally be entertained on 
judicial review." Id. at 4l4. 

It is submitted, therefore, that petitioner’s failure 
to raise the issue presented on this petition for review to 
the Board for its consideration, or to seek reconsideration 
of the Board's decision, precludes this Cou t from consid- 
ering the issue. Should the Court disagree with our position, 
it is submitted that the matter must be remanded to the Board 
for consideration of what is apparently an issue not 
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previously considered by the Board in this or any other case. 


POINT II. 

THE BOARD OF IMMIGRATION APPEALS DID NOT ABUSE 
ITS DISCRETIONARY AUTHORITY IN DECLINING TO REOPEN 
THE DEPORTATION PROCEEDING TO PERMIT THE ALIEN 
TO APPLY FOR SUSPENSION OF DEPORTATION 

A • The reopening of a deportation proceeding i ; r. matter 
cf discretion. 

The Immigration and Nationality Act concains no 
specific provision for the reopening of a deportation 
proceeding. The Attorney General under his broad grant of 
authority to administer and enforce the Act. has promulgated 
regulations which permit reopening as a raatter of discretion 
provided cert.ain criteria are met. The applicable regulation, 
8 C.F.R. 3.2, provides ir. pertinent part that motions to 
reopen "shall not be granted unless it appears to the Board 
that evidence sought tü be offered is material and was not 
available and could not have been discovered at the prior 
hearing. A»dditionally, 8 C.F.R. 3*8 provides that "motions 
to reopen shall state the new facts to be proved at the re- 
opened hearing and shall be supported by affidavits and 
other evidentir**y roaterial." 

Clearly, the regulations cor.template that a roction 
to reopen cortain an offer of evidence, that the evidence be 
heretofore unobtainable, and that the evidence be sufficient 
to warrant the grant of the relief sought. Accordingly, the 
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Board is required to evaluate any such offer of evidence 
against the background of the record already corapiled in the 
alien's case. Where such evidence, even if accepted as true, 
would not justify a grant of the ultimate relief sought, it 
is oövious that no purpose would be served by reopening the 
proceeding. With this in mind, we now turn to exaraine the 
nature of the relief sought by this petitioner and the evidence 
he offered in support of his motion. 

B. Suspension of deportation. 

Suspensior. of deportation pursuant t,o Section 244(a) 

Oj. the Act, 8 U.S.C. 1254(a), is the ultimaie form of relief 
available to a deportable alien. An alien whose application 
is approved has his deportability cancelled and obtains 
status adjustment to that of a permanent resident alien with- 
out having to leave the United States. Authority to grant 
or deny this relief is vested v/ithin the sound discretion 
of the Attorney General. Hintopoulos v. Shaughnessv . 353 U.S. 
72 (1957). Those applications which are app~oved by the 
Attorney General must be referxed to the Congress for final 
legislative approval. Section 244(c) of the Act, 8 U.S.C. 
1254(c)j McGrath v. K ristensen . 340 U.S. 162 (1950). 

In order to qualify for suspension of deportation, an 
alien must first satisfy certain objective requirements con- 
in the statute. He must f^stablish that he has been 
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physically present in the United States for tt least seven 
consecutive years immediately preceding his ipplioation, and 
that he hsd been a person of good raoral char icter during that 
period. He must also convince the Attorney ;eneral that his 
deportation woulct result in extreme hardship to himself or 
to a ciose relative who is a citizen or resicent alien of 
this country. 

The applicant for suspension of deportation has the 
burden of showing that he meets these prescribed conditions. 

8 C.F.R. 242.17(c)j Kimm v. Rosenberg . 363 U.S. 405 (1960), 
rehearing denied, 364 U.S. 854 . If he fails to establish 
statutory eligibility, the application must be denied as a 
matter of law. Attainment of the statutory miniraum, however, 
does not mean that relief will be automatical .y granted. 

The alien who satisfies the statutory requirements still has 
the burden of cor vincing the Attorney General that he raerits 
the favorable excrcise of discretion. Hintopoulos v. 
Shaughnessy . supr a» Wong Wing Kang v. I.N.S .. 36 O F.2d 715 
(2d Cir. 1966)i Ng v. Pilliod . 279 F.2d 207 (7th Cir.), cert . 
denied , 365 U.S. 860 ( 1960 ). Accordingly, when making a raotion 
to reopen, it was incumbent upon the petitioner to offer 
evidence show not only that he was statutorily eligible, 
but that he merited the extraordinary relief he sought as a 
matter of discretlon. 





C. Petitioner offered no evidence in support >f his motion 
to reopen and such reopening was not warranted. 

As the Bcard noted, the petitioner did not submit 
a formal motion to reopen in compliance with the regulations 
which set forth the criteria to be met by a motion to reopen. 
The petitioner offered no proof whatscever in support of 
his application for suspension of deportation, which the 
Board liberally construed as a motion to reopen. While 
the application contained information showing that Maignan 
had seven years continuous physical presence in the United 
States, there was absolutely no evidence, not even in the 
form of a simple statement, that Maignan's deportation would 
result in extreme hardship to either himself or to his 
lawful permanent resident spouse. Nor was there any offer 
of proof of facts to show that Maignan merited the favor- 
able exercise of discretion. To the contrary, the record 
indicated tha" Maignan had managed to accumulate his seven 
years of phys cal presence by having resorted to a series 
of tactics aimed only at delay. These tactics had the effect 
of delaying execution of the concededly valid order of 
deportation s. nce 1967 . 

Furthcrmore, the Bcard was confronted with the 
fact that Maignan is a native of Haiti and as such he is 
statutorily ineligible for suspension of deportation by 


- 15 - 






the terms of Sec ;ion 244(f)(3) of the Act. Although the 
Board apparently did not consider the applicability of the 
proviso of 3ecti m 244(f)(3) to the petitioner, we submit 
that the Boird's decifion was well-groun led and should be 
uphexd. The fact that the alien has res rted te dilatory 
tactics to exten i a concededly illegal s.ay is i reasonable 
ground for the w thholding of discretion iry relief. Jimene 
v. Barber , ’52 F.2d 550 (?th Cir. 1968)i Goon Ming Wah v. 

I.N.S. , 386 F.2d 292 (lst Cir. 1967 ). T ds doctrine is 
particularl> true in thin area where the favoreble exercise 
of discreticn is purely ; raatter of admi iistrative grace. 
Cf. Fan Wan Keung v. I,N, 3.. 434 F.2d 30 (2d Cir. 1970 )1 

United Stat€ s ex rel. Let Pao Fen v. Esptrdy , 423 F.2d 
6 (2d Cir. 1970); Lara Tai Sin v. Esperdv . 334 F,2d 999 
(2d Cir. 19^4), cert . deiied, 379 U.S. 9 >1 (1965). 

D. Scope of revic-w. 

If •'he Court finds that the issu 1 presented by the 
petitioner :,s pr> perly before i , then the only issue 
presented in thi 3 petition for eview is whether or not 
the Board abused its discretionsry autho *ity in denying 
the petitioner's raotion to reopen. As we have indicated, 
the grant or denial of a raotion to reopen is discretionary. 
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V ’ 371 P ’ 2d 2 ? 2 <7th Cir. l 96 v). The oope 

of judicial review i 3 extremeiy narrow. MusKardin v. I N S 

415 F ' 2i 865 <2d Clr ' «*>. ZuEicich v. Eeperdv . 3 19 P 2d 

771 <2d Cir ' 1963K « here. the alien c„ered no 

evidence which would result in a erant of the relief sou g ht. 

thf d9nlal ° f SU ° h ° '"° tion 18 ~t on abuse - f discretion. 

v. liüiS., 3 86 P. 2d 750 ( 2d 01, . 196?) . 
âiHied, 390 U.S. 1003 (1968). 

CONCLUSTDN 

The petition for review shouid be di : missed. 

Respectfully submitted, 


MARY P. MAGJIRE, 

Special Aceistant^United Statee Attorney. 


ROBERT B. FISKE.Jr., 
United States Attorney for the 
Southern District of New Yort 
Attorney for Respondent. 
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Form 280 A-Affidavit of Servii^. hy Mail 
Rev. 12/75 \ ' 

AFFIDAVIT Ot' MAiLING 


rA 75-LL78 


State of New York ) ss 

Oounty of New York ) 

a auline Iroia, bcing duly s „ orn 

deposes and says that s he is employed in the Office of the 
United States Attorney for the Southern District of New York. 


_ ??nrf dav oi 

within cr ni 


That on the 

2 copics 

19 76 s he served aoaxocpy: of the 


by placinp the same in a properly postpaid franked envelope 


addressed: 


Victor Mr. Ferrr.n+e, Fsqs., 
285 Golden Hill St. 
Bridpeport, Gonn. i'^.öOL 


/nu deponent further 

says she sealed the said envelope_and placod the same in the 

mail chute drop for mailing in the Ünlted States Courthnuse Annex, 
One St. Andrews Plaza, Borough of Manhattan, City of New York. 


Sworn to before me this 
_27 . day of March 




, 19 76 




RALFH l. . 1 7T i 

h’utary Pubiic, bua- oi New York 
So. 41-^292838 Quoeos Counbr 

T«r* &q4ra| *£««* tfjf 







